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the benefit of clergy. To define felony is impossible. At Common
Law1 there were eight felonies: murder, manslaughter, rape,
burglary 3 arson, robbery, larceny, and mayhem.2 These with
the addition of treason3 were all capital offences, at least from
Richard I, except mayhem and petty larceny, i.e. theft of goods
under 13 pence. But at Common Law except treason, highway
robbery,4 and arson of dwelling-houses they were all subject to
benefit of clergy. In the sixteenth, seventeenth, and eighteenth
centuries an enormous number of felonies were created by
Statute, usually without 'benefit of clergy', and treason greatly
extended by forced constructions, yet morally many far worse
offences in the way of frauds were and are left as misdemeanours
which were punished by imprisonment at most, until now we
can only say that felonies are those offences which the legislature
on Common Law has, on purely arbitrary principles, declared
to be such.5

The chief increase of severity was the diminishing of'benefit
of clergy3. This originated in the claim of the Medieval Church
to exclusive jurisdiction over clerics. Secured for those in full
Orders for felony by the murder of Becket it had been extended
to practically all who could read, except later bigami, i.e. those
who married twice, not those who married whilst having a wife
living, but reduced by the rule that it had to be claimed after
indictment, and if granted absque purgatione entailed imprison-
ment for life by the Bishop.6 The Renaissance destroyed its
principle. In 1487 Henry VII prescribed branding with the
letters M or T (for murderer or thief) and whipping, before
surrender to the Bishop, and in the case of second offences
actual Ordershad tobeproved. This was abolished by Henry VIII
but revived by implication7 by his successor, who conferred a

1  Co. 4 Instit. 726.

2  Wounding in part used in fighting, e.g. front but not back teeth.

3  Treason is strictly the highest kind of felony, but it has always been treated
separately since the thirteenth century.

4  Hale, P.C., pp. 333 and 350.                                           s Kenny, p. 91.

6  Stephen, H.C.L. i. 461; Pro clero: 4 Edw. I, c. 5; 18 Edw. Ill, c. a; 35 Edw.
Ill, st. 3.

7  38 Hen. VIII, c. i, s. 7; 32 Hen. VIII, c. 3, s. 8; i Edw. VI, c. la, s. 14.